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1. To be referred to the Reporters or not?
2.  Whether the judgment should be
reported in the Digest?

M.M. KUMAR, |.

1. This judgment shall dispose of a bunch of petitions”,
which are directed against similar orders passed by the Chandigarh
Bench of the Central Administrative Tribunal (for brevity, ‘the
Tribunal’). The facts, however, are being taken from the order
dated 26.5.2009, passed in TA No. 47/PB/09 (CWP No. 13898 of

2007).
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2. Before the Tribunal, the claim made by the original
applicant-respondent was that they have been members of the
Telegraph Engineering Service Class Il before enforcement of
Telegraph Engineering Service (Class IlI) Recruitment Rules, 1966
(for brevity, ‘the 1966 Rules’). There used to be a cadre known as
‘Engineering Supervisor Telecom’, which was later on re-designated
as ‘Junior Engineer’ and promotion from the aforesaid cadre used to
be made to the post of ‘Assistant Engineer’ in accordance with
Paragraph 206 of the P&T Manual Volume-VI. In the absence of
statutory rules, the executive instructions used to govern promotion
and other exigencies of service concerning Assistant Engineers.
Those who had passed the qualifying examination earlier were to
rank senior as a group to those who passed the examination on
subsequent occasions. Their /nter se seniority, however, used to be
determined according to their seniority in the cadre of Engineering
Supervisor @ Junior Engineer.

3. The whole controversy was set in motion when a Division
Bench of Allahabad High Court rendered a judgment in the case of

Parmanand Lal and Brij Mohan v. Union of India (WP Nos. 2739 and

3652 of 1981, decided by the Lucknow Bench on 20.2.1985). The
claim made by Parmanand and his associates in the aforesaid
petition was that he had been wrongly placed in the eligibility list
below the last person who passed the qualifying examination in the
year 1975, whereas he had qualified the examination held in the
year 1974. The writ petition was allowed by the Division Bench of
the Allahabad High Court holding that those who qualified the
departmental examination earlier were entitled to be promoted

prior to those who qualified it later irrespective of their /inter se
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seniority in the cadre of Engineering Supervisor @ Junior Engineer.
The Division Bench further held that there was no conflict between
Paragraph 206 of the P&T Manual either with the 1966 Rules or any
other rules. Against the aforesaid Division Bench judgment, Special
Leave Petition Nos. 2284-86 of 1986 (Union of India and others v.
Parmanand Lal and others) was dismissed by Hon’ble the Supreme
Court on 8.4.1986 and accordingly the view of the Allahabad High
Court attained finality.

4. The Chandigarh Bench of the Tribunal allowed O.A. No.
1416/PB/1991, titled as Nand Lal Jaswal v. Union of India, which was
filed by the original applicant-respondents in terms of the judgment
of the Allahabad High Court. Those directions have attained
finality. Accordingly, they were informed vide order dated
22.3.1993 that their seniority was being revised as per Paragraph
206 of the P&T Manual to implement the judgment of the Allahabad
High Court and various Tribunals.

5. It is pertinent to mention here that a contrary view was
taken by Hon'ble the Supreme Court in the case of Union of India v.

Madras Telephone S.C. & S.T., Social Welfare Association, (2000) 9

SCC 71 [for brevity, ‘2000 Madras case (supra)’']. However, in para
17 of the judgment, Hon’'ble the Supreme Court clarified that
although the view taken in Parmanand Lal and Brij Mohan (supra) by
the Division Bench of Allahabad High Court was not sustainable in
the eyes of law but the persons who have already got benefit like
Parmanand and Brij Mohan by virtue of judgments in their favour
were not to suffer and their promotion already made was to remain
un-affected by the later judgment of Hon'ble the Supreme Court

rendered in 2000 Madras case (supra).
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6. It is a conceded fact that the respondents had already
been promoted in the year 1993. After a long period they were
informed vide order dated 19.3.2007 by the petitioner-BSNL that
the benefit of the judgment of Hon’ble the Supreme Court in 2000
Madras case (supra) was to be given only to those persons who
were applicants in the Interlocutory Application No. 16 in the
aforesaid appeals before the Supreme Court and not to others.
Thus, the petitioner-BSNL did not protect their promotion and
seniority, which was revised while implementing the judgment of
Allahabad High Court as protected by Hon’ble the Supreme Court.

7. Feeling aggrieved, they firstly approached this Court and
when notification was issued conferring jurisdiction on the Tribunal
in respect of matters relating to the petitioner-BSNL then the writ
petition was transferred to the Tribunal. The Tribunal considered
the grievance of the applicant-respondents and noted that they had
earlier filed O.A. No. 1416/PB/1991 before the Chandigarh Bench of
the Tribunal, which was decided on 9.9.1998 and the Tribunal had
held that the decision of the Supreme Court in the case of

Telecommunication Engineering Service Association (Reqgd.) v. Union

of India, 1994 Supp (2) SCC 222, took the view that the judgment in
Parmanand Lal and Brij Mohan (supra) had attained finality. It would
be pertinent to notice para 6 of the judgment, which reads as
under:
“6. So far as the first point is concerned, it appears
that the interventionists filed parallel proceedings
through Junior Telecom Officer’'s Forum v. Union of India
and this Court (J.S. Verma and Anand, JJ) in an elaborate

judgment took the same view as that of the Allahabad
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High Court noticed by the Principal Bench of the Tribunal
in the aforesaid case of Parmanand Lal and Brij Mohan
which has become final and has been upheld by this
Court on merits. It is thus not necessary to dwell on the
first question decided by the Principal Bench any
further.”
8. Accordingly, the Tribunal disposed of the controversy
and opined that the department had complied with the decision of
the Supreme Court holding that the issue was no longer res integra.
The decision of Hon'ble the Supreme Court in Telecommunication
Engineering Service Association’s case (supra) was implemented
and acted upon, as a consequence, the Tribunal dismissed the
original application as infructuous. The Tribunal observed that
Hon’ble the Supreme Court in the 2000 Madras case (supra) had
protected those promotions which had already been made before
the date of that judgment. The Tribunal appears to have followed
the directions issued by Hon’ble the Supreme Court in para 17 of
the judgment, which reads as under:-
“17. ... In this view of the matter, we are of the
considered opinion that the judgment of this Court in
Civil Appeal No. 4339 of 1995 has rightly been decided in
interpreting the relevant provisions of the Recruitment
Rules read with the procedure prescribed under the
memorandum dated 28.6.1966. We, however, make it
clear that the persons who have already got the benefit
like Parmanand Lal and Brij Mohan by virtue of the
judgments in their favour, will not suffer and their

promotion already made will not be affected by this
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judgment of ours.”
9. As the applicant-respondents were promoted in the year
1993, the petitioner-BSNL was not permitted to take shelter of a
newly invented devise, namely, unless you are a party to
Interlocutory Application No. 16, the applicant-respondents were
not protected. The Tribunal rejected the aforesaid stand and
concluded in para 9 as under:-
“A large number of Junior Telecom Officers similarly
placed had filed similar applications and the Supreme
Court by an order dated 14.5.1993 stayed all the
proceedings in the courts till their decision. The decision
of the Supreme Court was handed down on 13.5.1994 in
SLP No. 16698 of 1992 reported as 1994 Supp (2) SCC
222 and since then the Department has complied with
the decision of the Supreme Court in the matter.

The issue in this case is no longer at large and it
has been decided upon and implemented. In these
circumstances, the present Original Application is
dismissed as infructuous.”

10. Mr. Anil Rathee, learned counsel for the petitioner-BSNL
has sought to re-open the issue on the basis of primacy of Rules
over Paragraph-206 of the P&T Manual. In that regard he has drawn
our attention to the order passed by Hon’ble the Supreme Court
while dismissing the Special Leave Petition, which was directed
against the judgment in Parmanand Lal and Brij Mohan (supra).
Learned counsel has emphasised that the special leave petition was
dismissed in the facts and circumstances of that case and no

general principle of law was laid down. The aforesaid order dated
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8.4.1996 dismissing the special leave petition of the petitioner-
BSNL against the Division Bench judgment of Allahabad High Court
in Parmanand Lal and Brij Mohan (supra) is available on record (R-4).
Learned counsel then pointed out that the judgment in Parmanand
Lal and Brij Mohan (supra), in any case has been overruled in the
2000 Madras case (supra) and, therefore, no benefit could be
derived from the judgment in Parmanand Lal’s case (supra) and the
applicant-respondents were erroneously promoted in the year
1993. He has also relied upon various observations made in the
judgment in 2000 Madras case (supra) to reiterate their stand and
argued that this judgment put the proposition of law beyond any
reasonable doubt that the seniority of Telegraph Engineering
Service Class Il has to be determined not on the basis of the date of
passing the examination as was provided in Paragraph-206 of the
P&T Manual but in accordance with the 1966 Rules.

11. It has been further pointed out that the benefits granted
under the judgment rendered in Telecommunication Engineering
Service Association’s case (supra) were freezed upto 13.2.1997 after
the 2000 Madras case (supra), which has been clarified by the later
judgments. Learned counsel argued that the beneficiary of the
judgment of Allahabad High Court in the case of Parmanand Lal and
Brij Mohan could only be taken by those who were parties to the
litigation because the aforesaid judgment of Allahabad High Court

had attained finality on account of dismissal of SLP on 8.4.1986.

12. Reliance has also been placed on the observations made
in paras 14 and 18 of the judgment of Hon’ble the Supreme Court

rendered in Union of India v. Madras Telephone S.C. & S.T. Social
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Welfare Association, (2006) 8 SCC 662 [for brevity, ‘2006 Madras

case (supra)’]. According to learned counsel, in order to secure

benefit of the judgment rendered in the case of Junior Telecom

Officers Forum v. Union of India, 1993 Supp (4) SCC 693, two

conditions must be fulfilled, namely, that there should be an order
either by the Tribunal or High Court or by Hon'ble the Supreme
Court and that the aforesaid order should have been implemented
by giving promotion and seniority to such officer. It is only in the
aforesaid circumstances that the benefit given before 13.2.1997
could remain intact. In that regard reliance has been made on the
observations made by Hon’ble the Supreme Court in the contempt

proceedings in the case of Promotee Telecom Engineers Forum v.

D.S. Mathur, Secretary, Department of Telecommunications, (2008)

11 SCC 579. However, learned counsel has conceded on facts that
the benefit of a Division Bench judgment of Allahabad High Court
was given by the petitioner-BSNL to a large number of persons, who
may also be included in the list of respondents from 15 to 482. Itis
also not disputed that some of the private respondents had filed OA
No. 1416/PB/1991 before the Chandigarh Bench of the Tribunal. On
account of the pendency of some matter before Hon’'ble the
Supreme Court the proceedings had been stayed and eventually on
9.9.1998 (R-2), an order was passed by the Tribunal observing as
under:-
“3. A large number of Junior Telecom Officers
similarly placed had filed similar applications and the
Supreme Court by an order dated 14.05.1993 stayed all
the proceedings in the Courts till their decision. The

decision of the Supreme Court was handed down on






