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ENTRA. NISTRATIVE TRIBUNAL, JABALPUR BENC,
: JABALPUR

Original Application No.1164 of 2011

!

Jabalpur, this Tuesday, the 11% day of December, 2012

HON’BLE SHRI JUSTICE DHIRENDRA MISHRA, JUDICIAL MEMBER
HON'’BLE SHRI G.P.SINGHAL, ADMINISTRATIVE MEMBER

1. Gaya Prasad Patel, S/o Shri B.L. Patel - Applicants
Aged about 44 years, R/o B-291 A, Minal
Residency, J.K. Road, Bhopal 462001

2. Sajay Gandhi, S/o Shri M.C. Gandhi,
Aged about 41 years, R/o Telephone Exchange
Campus, Ghoda Choupati, Dhar (MP) 454001

3. Mukesh Kulshreshtha, S/o0 Shri Rajendra
Prakash, aged about 40 years, R/o 204, : »
Vaishnavi Enclave, Vigyan Nagar, Indore (MP) :
452001

4. Nand Lal Singh,'S/o Shri B.N. Singh,
Aged about 41 years, R/o Plot No.1464,
Vijay Nagar, Jabalpur (MP) 482002

5. Jitendra Kumar Verma, S/o Late B.P. Verma
Aged about 41 years, R/0 670, Sanjeevani Nagar,
Behind Jain Mandir, Garha, Jabalpur-48200o (MP)

6. Ms. Shikha Pandey, D/o Shri H.P.S. Chaudhury
Aged about 45 years, R/o 270 Anand Nagar, Adhartal, :
Jabalpur 482004 (MP) :

7. D.K. Patel, 8/0 Shri R.L. Patel, aged about 40 years,
R/o Y-7, Fortune Glory, E-8 Extension, Bhopal-462039 (MP)

8. Mukesh Sharma, S/0 Shri R.S. Sharma,

Aged about 43 years, 25, Comfortpalm, E-8 Extension,
Near Orion School, Bawadiakala, Guimohat,

Bhopal 462039 (M.P.) '\

B e e e e e A

9. Man Mohan Vyas, S/o Shri R.C. Vyas,
Aged about 42 years, R/o P-36, Rishipuram,
Phase I, BHEL, Bhopal — 462021 (MP)

SRS

10. Qutubuddin Tikiwala, 8/0 Shri Saifuddin

Tikiwala, aged about 42 years, R/o 52, Saifec Mohalla, . :
K.D. Gate, Ujjain — 456 006 (MP) :
(By Advocate: Shri Vijay Tripathi) ,
£
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1. Union of India, Through its Secretary \
Department of Telecommunication,
Government of India, Sanchar Bhawan,
20-Ashoka Road, New Delhi - 110001

2. Chief Managing Director, Bharat

Sanchar Nigam Ltd., Bharat Sanchar |
Bhawan, Harish Chandra Mathur Lane, |
Janpath, New Delhi 110001 ‘

3. Chief General Manager, 4 Floor,
BSNL Bhawan, Hoshangabad Road
Bhopal - 462015

4. Chief General Manager, BRBRAITT,
Ridge Road, Jabalpur 482001 (MP)

S. Shri Kajal Kanti Das, aged about 59
years, DE (Transmission), BSNL,
BRBRAITT, Ridge Road, Jabalpur
482001 (MP)

6. Shri Diwakar Kotwal, aged about 58 years,
SDE (WTR), BSNL, Arera Telephonc Exchange, -
Bhopal (MP) 462001 : |

7. Shri Dori I;al Sharma, aged about 49 years,

AGM (Regulation) CGMT, 3~ Floor BSNL Bhawan -

Hoshangabad Road, Bhopal - 462015 (MP) .
(By Advocate — Shri S.P. Singh)
ORDE R]

BY DHIRENDRA MISHRA, JM.-

1. Through this O.A., the applicants, who have been promoted to the post of
Sub Divisional Engineers (SDE), Group-B post against 25% Limited

Departmental Competitive Examination Quota (for s]:xort LDCE’), have

prayed for the following reliefs:-

> “Summon the entire relevant
respondents for its kind pcrusal;

» Set aside the seniority list Annéxure-4/4 and direct the
respondents to re-cast the sc xoru:?/ 1st‘and place the
applicants over and above to the pr vate respondents

and other 1369.

YR

!

reg:ord froma the

‘- Respondents
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> Upon holding that non-inclusion of names of the
applicants in Lhe list of prcpm';.atory work is bad. in law,
set aside the list of preparatory work Apnexure A/3
prepated for promotion of STS ca‘udrc. ' :

> Direct the respondents to redraw the list of preparatory
work and include the names of the applicants in the
aforesaid list and consider the applicants [or promotion
in the cadre of STS.

¥ Any other order/ditection may also be passed.

> Award cost of the litigation to the -applicant.”

2. Briefly stated facts of the case, as projected in the O.A., are that the

applicants were initially appointed as Junior Telecom Officers (JTOs) in
the Telecom Department. After formation of the Bhatrat Sanchar Nigam
Limited (for short' BSNL), they became employees of the BSNL. Their

service condition was initially governcd by the Telegraph Engineering

Service (Group-B Post) Recruilment Rules, 1981 (for short ‘the Rules,

1981") undecr which the posts of SDEs arce (o be filled up to 66-2/3% by
the DPC on the basis of seniority cum fitness and remaining 33-1/3%
posts are to be filled through LDCE amongst the officers who have passed

qualifying examination. The Rules, 1981 were superseded by the

Telecommunication Engineering (Group-B Post), Recruitment Rules, 1996

(for brevity ‘the Rules, 1996). Under the Rule 1996, 75% posts of SDEs
are to be filled up by thé DPC on the basis of seniority cum fitness and

25% through LDCE with medification of 3 years regular service.

. The Rules 1996 provides that the date for determining eligibility shall be

1st July of the year in which the vacancies arise. The respondents issued

a notification on 30% April, 2C01 for filling up the vacancies of SDEs
against 25% quota for the year 1996-97, 1997-98, 1998-99, 1999-00 and

2000-61 and the date of examination was fixed on 30" April, 2001 and
; ¢ e “

@003

PAGE 84

Il

ey mag o e SAS o

avea o



_12/12/2012 86: 09 1761267740000

S T T
| ’ ; PAGE @5 -
: Page 4 pf 16 | OA No.1164/2011

o® May 2001. However, the exammatmn was conducted only on 1st

3 December, 2002 and the result was (:c]ar ‘

on 15%h January, 2003. :The

B e

promotion/post orders of the apphcants and others who are selected as
SDEs against 25% quota was issued in the month of June/July, 2004

vide Annexure-A/7. Whereas promotion order of 3629 JTOs for the

¥ A et s,

promotiqnal post of SDE cadre against seniority cum fitness quota was

issued on 15.10.1998, though only 1663 vacancies of SDEs for promotion

was available up to 22.7.1996 under 75% quota.

4. Keeping in view the above fact, the candidates promoted in excess of the

vacancies agaxnst the aforesaid quqm we € rcvci ted vide order dated

l { b
11.11.2004, However, aggrieved SDEL chall ngcd their order of reversion ;
before Hon’ble High Court of Kerala at Ernakulam and the order of

reversion was quashed with certain obscx;vations (Annexure-A/8), In

A

pursuance of the above order and thj dircictﬁons of Hon’ble High Court of s

Delhi, the order of reversion of 1966 EEZS Gr B Officers dated 11.11.2004

it

was cancelled on 9% March, 2009 (Annexure-A/9) and their seniority was

(5 S i 23y i

restored. With a view to give effect to the 'above, decmon, 1369

S e e R

supernumerary posts of TES Gr.-B equivalent to SDE(T) for the period

from 21.10.1998 to 25.4.2000 was created against 75% quota as detailed

PP

in Annexure-A/9.

L3

Learned counsel for the applicants would submit that supernumerary

posts have no regular status and the senior ty ff the persons occupying

| 2sls|
supernumerary posts can be counted from the date of their regularization i

and the candidates, who have qualilied in the examination against 25%
quota fqr the vacancies of 1996-97, 1997-98 4‘emd 1998-99, were correctly 3 4
placed in the scniority list issuedJ orl; .1.2005 (Annexure-A/10). i

However, the respondents have unilaterally changed their position in the

seniority list viz. a viz. the private respondents and ey liuve Leen
A 5

~ i ioes
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allotted seniority prior to 22.7.1996 and the applicants have been placed

below the candidatcs, who werc promoted against supernumerary posts

as per seniority list of Annexure-A/4 supplied to the applicants under

Right to Information Act on 9.11.2011 and thus the position of the

applicants in the seniority list has been unilaterally changed without

affording any opportunity. of hearing to .them. Reliance is placed on

e AP ety AptEE . ———a———— . . L

judgments of Hon'ble Supromec Court jn the matters of O.P. Garg Vs.
State of U.P.! and Ashok Fal Singh Vs. Uttar Pradesh Judicial

Services Association?.

Further referring to the Office Memorandum dated 7th February, ,

1986 and 3™ July, 1986, it was argued that the private respondents )

could be treated as regular only to the extent of availability of 75% direct :

0

recruit vacancies under the promotion quota and all the excess

N GoAm: g e s
SIS

promotions were required to be treated as adhoc and they could enter in

RIS ESRE

the final select list only after their regularization.
Relying upon various judgments of Hon’ble Supreme Court, it was
vehemently argued that the rule of quota being a statutory is to be strictly

implemented and it is impermissible for the authorities concerned to

deviatefrom the rule due to administrative exigencics or expediency.

B B E L S R R WL

1t was further argued that the respondent Department has issued ~ £
an order dated 12th October, 2011 (Annexure-A/1) to all concerned for ;

preparing date of Executives TES Group-B for promotion to STS e ’ g

43 Hed oA s
SRESRE S e

with d reminder on the subject on 25.11.2011 (Annexure-A/2). In

pursuance of the aforesaid direction, a list of eligible candidate

(Annexure-A/3) bas becn prepared and in the said list, the names of the

persons who are promoted against 1966 supernumerary posts of TES Gr.-

B o

’ ey

11991 Supp (2) SCC S1
2 (2010} 12 8CC 635
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: B Officers have been included and the list docs not contain the names of i
the applicants. ! 'i
/ The apphcants preferred rcprcsentatmns (Annexure-A/11) against
e the above act on 2.11.2011 with & further reminder on 24.11.2011

(Annexure-A/12), however, the same have not been consmlered The

applicants were supplied the mfurmatl0n under Right to lnformation Act

on 14.3.2012 (Annexure- -RJ/3) a d ut as been informed that 1966

officers were promoted to the grade| of éD ('I‘} on 21.10.1998 against the

L 3 St S 22 L

vacancy years 1996-97 (part) to 1999-;.’.2000. The details ‘;bl‘ vacancy year
against those officers have not beeh disclosed ‘on the ground that
information is not available in ¢ mpx forma‘t However, without

finalizing the scmonty list of the S Ds, i respondents have called the

oo i g v Gaa St

names of eligible persons for promotloq in the STS cadre, which is illegal
and improper. Madras Bench of ﬂhe Tribunal in the case of S.

! Thirunavukkarasu & others Vs, The Chairman & Managing Director, .

I g

BSNL {O.A. No,1216/2010) has ulrcadyi sct aside the revised seniority list

dated 22.10.2009. In vicw of the labovc fact, the respondents be

restramed from conductmg selection for STS cadre until finalization of the :

|| 1
{

seniority hst of SDEs.

Shri 8.P. Singh, learned counsel appegring gn behalf of respondents No.2
i :

& 3 would submit that seniority of Grbuip-s' officers was revised, as while

implementing the Judgment dated 200" February. 1985 of Hon’ble High

Vs. Umon of India and others

Court of Allahabad in Parmanand L
(W.P. No.2739 of 1981}, it was noti ed G 550 TES Group-B

officers, who were scnior on (he basis bf recruitment year but Junior on ,

basis qualifying year were already prompted and working in regular cadre

th.ey could be reverted. In order to avéid' rcversion of these 550 regular

: i 15% QOctober,
Group-B officers, 2636 posts were crea:tjed vide order ds’x\ted . :

I |
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1993, Later om, in the year 1998, the entire matter was reconsidered by
the Tclecom Commission aud it was decided to createc balance 1966 SDE
posts in TES Group-B and these posts were deemed to have been created
along with 2636 posts in the year 1993 and 3629 Junior Telecom Officers

were promoted to TES Gr.-B vide order dated 21t October, 1998 in

accordance with Recruitment Rules, 1981 against the vacancies existing .

prior to 22.7.1996. :

The creation of 1966 posts with retrospective elfect was challenged -

by way of O.A. No0.946/1998 and the Bangalore Bench of the Tribunal
vide its order dated 31% August, 1999 in the matter of S.B. Srinivasan &
another 'st. The Urnion of India & others guashed the order dated‘
15.10.1998 creating 1966 posts with effect from 1993 and the order of
the Tribunal was further affirmed by Hon’ble High Court of Karnataka. In
compliance of the order of the Tribunal, the respondents issued the order
dated 11.11.2004 withdrawing promotions .of 1966 officers, who were
promoted vide ordic;:r dated 21.10.1998 and their names were deleted {rom
seniotity list No. 1 to S and they were given promotion on the post of SDE
(T) with effect from 26.4.2000 as per chcruitment Rules, 1996 and their
names were shifted from seniority list No. 3 to 5 to scniorit& list 6.

The order dated 11.11.2004 was ‘challe'nged by the aggrieved
persons in Hon'ble High Court of Kcrala as well as Hon’ble High Court of
Delhi and the order of reversionl was quashed vide Annexure-A/8 Tby
Hon’ble High Court of Kerala, Similar writ petition was also disposed of
in termas of the decision of Mon'ble Higlh Court of Kerala on 11.8.1008 vide
Annexure-R/ 1. Ac‘cordingly, the promotions dated 21.10.1998 became
final and scniority of 1966 officers was rca;torcd to their carlier position

vide BSNL order dated 9.3.2009.

e T e
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The applicants have challenged the order ‘dated 9.3.2009 by
reference to seniority list issuecd v‘dcs lft X ir.i;s.te:cl 13.1.2065. which was
based on facts that the names of ‘riva\tlc. respondents were shown below
the names of the applicants and the aforesaid s;enioi-ity list was circulate;d
atvthe time when 1966 officers were reverted as ber the order dated
11.11.2004 and 20.12,2004. Howeyer, after quashing of the orders dated
11.11.2004 and 20.12.2004 by I-Icm’blei High Courts of Kerala and Delhi,
rcspecti;lely, the seniority of 1966 officers including the private
respondents ';vas restored to seniority list No. 3 to & vide ordcr dated 9t
March, 2009, The applicants seek to challenge the aforesaid order in the
year 2011‘, which is time barred. The applicants have been promoted

against 25% competitive quota vacancies as provided under Recruitment

Rules, 1996 for the vacancies indicated x| their promotion order on their

passing the competitive department‘ | exashination held on 1st December, V

2002 and then were placed in the s ﬁxon Ilist No, 6 & 7 dated 12.1.2005
and they canfxot claimn seniority over ax;lcl above 1966 officers, who were
promoted in the year 1998 as pcr I‘Qccruig‘mcdt Rulies, 1981 against the
vacancies existed prior to 22.7.1996, ] | \

Reli'zu'u:e of the applicants on & deici ‘;iozi‘. of Bangalore Bench of the
Tribunal delivered on 25.1.2012 in 0.A, N0.227/2009 is of no avail, as
the aforesaid judgment has been stayed by Hon'ble High Court of

Karnataka at Bangalore in W.P. No.10590/2012.

. In the writtén submissions filcd on behalf of respondent No.6 and

intervoners. similar argument hag been advanced, as bas heen advanced

by the official respondents and il hés bij,c‘ furtlier submitted that 4200

vacancies were in existence even{‘ wit}'x t | exercise of correction of

retrospective vacancics as informed vide order dated 154 October, 1998.

This fact was brought to the notice of Hon'ble High Court of Kerala in a
i y N

\

[g1002
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Writ Petition, which was decided on 1.2.2008 (Annexure-A/8). It would

also be evident {rom the reply of the Department of Telccommunication in
a R.T.I. query enclosed as Annexure-W8/2 with the written submissions
that for excess of 4200 vacancies of TES Cr.-B was avaijlable, The
answering respondents were placed in list No.3 to 5 after their promotion
in the year 1998 whereas at the relevant time the applicants and other
.similarly sitgated were not even part of this list; as they were promoted in
the year 2003 and their names figured in the list No.6. It was only after
the respondents wcere reverted, their names were brought down in the list

No.6 in the year ﬁOOS, however, after the judgment of Hon’ble Kerala and

Dethi High Courts, reversion orders were withdrawn and their names

were restored viz. a viz. their seniority position in the list No.3 to 5. i
Litigations were going on with regard (o. seniority positic;n of the LDCE g
candidates akin to the applicants and other similarly situated, who were
part of list No.6, who challenged séniority of their colleagues similarly

\

situated as answering respondents and the interveners and the

gadpitadaucRIca i s
EREERE S

Chandigarh Bench of the Tribunal vide order dated 25.8.2009 (Annexure-
WS/4) in a bunch of cases dealing with inter sc scniority has held that
senioarity of incumbents is to be determined on the basis of dates of their

equal joining and met on notiunal basis by allotment of slots, Similar

i e ARG 5 S e

orders have been passed by Hon’ble High Court of Bombay in W.P.
No.3725/2011 (Annexure-WS/5) and Hon'ble High Court of Kerala
(Annexure-WS/6/A-8}.

The Emakulam Bench af the Tf;hn'rffﬂ in M A NaATANING d._tiog
1L 1aenucal 1acts and situation sought to be espoused by the applicants

Py in the instant O.A. held that with or without creation of 1369

supernumerary posts of TES Group-B vide order dated 9.3.2009,

promotion made in the year 1998 on the basis of scniority cum fitness
N

i S G RN R R R Sen s s Sl e
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(2/3r¢ quota) under the 1981 Rules is sustainable (Annexure-WS/7). The i

2 5 ; i

decision of Ernakulam Bench (Annexure-WS/7) has attained finalily and ; 5;

;ﬁ!;

the issue is.no longer res integra. |

|
.-.\..nT.l (e plaamstisaggm a0 See

B. Heard learnerd councel for theo uaﬂ_j:. T
I

respective parties and the documents annexed therewith.

9. The ap;ilicanta have been promoted to the post of SDE Group-B posts

P
o
i

against 25% quota as they were declared successful in the LDCE i

examination conducted_ on - 1% De*:e'mbe 1\, 2002 and they were
selected/promoted against thc vacanci‘lcs‘i“c‘w%the yvears indicated in the *
promotion orders issued in the month of Junc/July, 2004 (Anncxure- E
A/7) against their names. Coﬁsequent upon implementation of judgment

of Hon’ble Allahabad High Court in Parmanand Lal's case (supra) about

550 TES Group-B officcrs, who were already promoted and working as
TES Group-B officers were facing reversion, to avoid their reversion the
Department created 2636 posts in the ycar.ld‘ 3 and later created 1966
posts decxped to have been crcated'al! ng \ri h #636 posts in the year

1993 and accordingly, 3629 Junior Telccom Officers were promoted on

21.10.98 in accordance with the Rule$, 1981 against the vacancies

existed prior to 22.7.1996. However, Bg;agélqre Bench of the Tribunal

\ ;

tive effect and the said i

i
quashed creation of 196G posts with r«%trosp

order was affirmed by Hon'ble High Court of Karnataka. In view of the

above orders, the respondents issued order dated 11.11.23004
wiiarawing promotions of 1966 officers and their names were deleted

'
from seniority list No.3 to 5. However, they were given promotions with
cifect from 26.4.2000 an pcg'. the Rules, ,1996 and their scniority was : 5 ;

shifted from seniority list No.3 to 5 to scniority list No.6 vide order dated

20.12.2004. ‘Thc abovc action of the respondents was.challcnged by the

affected persons belore Hon'ble Higlh Cq' ri c‘;f <cT~do ancrl\ the order of
I |
A |
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'

reversion dated 11.11.2004 was quashed and the consequent order dated

20.12.2004 whereby their names were sh{ftec_l from seniority list No.3 to 5

to seniority list No.6 did not survive. The other-bawh of writ petitions
t;xled by similarly placed officers was also disposed of in terms of decision
of Hon’ble Kerala High Court. Accordingly, the Pr,omotion order dated
21.10.98 of 1966 ollicers became [inul and their position in the seninr'it;y
list was restored vide order dated 9.3.2069 by creating 1369
superpumerary posts for the period {rom 21.10.98 to 25.4._2000 viz. a viz.

1966 abolished posts created vide order dated 15.10.1998.

10.The applicants, who were successful under the departmental competitive

examination held on 1.12.2002 against the gquota of 25% to the post of

SDE under the Rules, 1996 and were promoted on the post of SDE vide '

order dated 261 May, 2004 for the vacancies occurring in the year 1996-

97, 1997-98, 1998-99, 1999-00 and 2000-01 indicated against them in
their order of promotion, have impugned the scni.ority list of Annexure-
A/4 and plrayed- for recasting of Lhe¢ seniority list over and above the
private respondents and 1369 others, who have been placed in the

impugned seniority list.above the applicants. The applicants have also

prayed for setting aside the list of Annexure-A/3 of ST officers required °

for preparation work for the post of STS cadre and direct the respondents

to re-draw the list oi"_ prepa"ratory work and include the names of the

applicants in the aforesaid list and consider the applicants for promotion g

in the cadrc' of STS.

hemently argued that -existence of vacancies either permanent or

service towards seniority. The supernumerary posts have no regular

status and, thercfore, regulating promotion of the private respondents
- N
e

temporary is sine qua non for claiming the benefit of continuous length of :

elying upon various judgments cf Hon'ble Supreme Court, it has been

PAGE
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s
3

and 1369 others aguinst supernumcrary posls crcated on 9t March,
i

l
2009 for the period from 21.10.98 (o js.mo viz. a viz, 1966 abolished

posts created on 15.10.98 with effect frdm 19

12.The applicants have also challenged the impugned seniority list on the
ground that before altering seniority position of the applicants and the -

private respondents in the seniority list of Annexurc-'A/4, 1o opportunity

. of any nature has been given to them. The crcation of 1966 posts with

retrospective effect from 1993 was successfully challenged by some of the

respondents before the Tribunal. The Baugaih re Bench of the Tribunal
quashed tlhc order of creation of 1966 p sts|apd ‘ihe same was aﬂirmed.

. |

by Hon’ble' Karnataka High Coﬁrt. In' compliance thereof, promotion

L ey T

given to 1966 officers vide order dated 28.10.98 was withdrawn and their
names were deleted from the seniority lis “ No.3 J“o 5 and they were shifted
to seniority list Nb.§ ‘vide order dated 1 ‘.11.}'2 4 The aforesaid order
was challecnged by thc aggricved persons bc-.-l“org Hon'ble High Court of
Kerala and their reversion was quashed vide Annexure-A/8. Similar writ )
petition was also disposed of by Hon’blc‘High Court of Delhi in terms of :

decision of Hon'ble High Court of Kerala. Thus promotion dated

21.10.1998 of the private respondents and other became final and it is :
g o g s an e it e > - -

not open to the applicants to challenge their promotion orders on any

ground.
bt

13.Initially after promotion of the private rcsp .ndein irL ‘the year 1998 they
were placed in the seniority list No.3 to 5 whereas the applicants herein
-“-"m"’ 7':, were not part of the seniority list of SDEs amafil____nctme and their

S

names ﬁgﬁrcd in seniority list No.6 after|their promotion in the year

. ‘ . . .
2004. However, when 1966 officers were eve,r‘itg in compliance of the

order of Hon'ble Gllahabad High Courd the| privaff respondents and the

cRT 6@«84:-1&'
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interveners’ name were brought down in the seniority list No.6 in the year
2005 below the applicants and once rcversion orders were withdrawn, the
private respondents, interveners and other sir_nilarly placed officers were

restored back to their seniority position in the seniority list No.3 to 5.

14.The Chandigarh Bench of the Tribunal in the matter of Dewan Chand &

others Vs, Union of India & others {T.A. N6.84~HR-2009, decided on -

25.8.2009), while dealing with identical issue and considering that the

applicants therein were promoted under 75% quota in the year 2000

.whereas the persons under 25% qguota were promoted after 4 jears after

qualifying LDCE held that the private respondents cannot claim seniority :

viz. a viz.' 75% quota promotees. It has been clarified that the position
would have been different had the promotion under 75% and 25% LDCE
been made in one slot in the same year, in that condition seniority could

be given according to the ratio, if any, fixed under the relevant rules or

instructions as applicable. Allowing the applications, it has been held

thus:- !

“Thus, the secniority ()'f the incumbents have to be
determined on the dates of their actual joining and not on
1;otiona1 basis by allotrnent of slots. If the recruitment is
conducted in a single process and promoticns are ordered
on the same date or occasion, one can understand case of
the respondents. But in this case where the LDCE could
not take place, {or whatscever reasons, for a number of
' years and once it has taken place subséquently, the pass
out candidate cannot be given seniority on notional basis of
year of vacancy, whicll concept is applicable on in the case
of All India Service ollicers. In any case one thing is more
 than clcar that this a case where the rota rule has been
broken down due to delay in rhaking recruitment from both
the sources and as such it has to be taken that one would
get his seniority only from the date he becomes inember of
the service, The officinl respondents have admifted that
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competitive examination could not Le held beecause the
process of absorption of Group B cj'ﬁccrs ncluding SDE (T) _ 1 ;

J004-0p and syllabus for : § i
the examination had to be revised/finalized. The vacancies '
of SDE (T) had to be recalculated retrospectively, as a result
_of cancellation/abolition of 1966 posts of TES Group B
retrospectively and transfer of posts to MTNL, The quota for

in BSNL was finalized in the ycar

each category i.e. 75% and 25% is being maintained from :
2001-02 onwards.” '

15.In the matter of Bharat Sanchar Nigam Limited Vs. 8. Sadagivan (Writ

Petition No0.3725/2011, decided on 21% June, 2011), Hon'ble High Court .

of Bombay affirmed the decision of Bombay Bench of the Trxbunal

i i

Lota on the basis of ! ‘

whereby the applicant was promoted against 7

seniority cum ﬁtness and e joined on 7 December, 2001 on the :

promoted post whereas the candidates against 25% quota for LDCE were

promoted on 26w May, 2004. Approving e wf:etv taken by Chandigarh

Bench of the Tribunal (referred above), it has begn held that the daté of

|
joining is the oxnly governing factor for dectermining seniority of the
promotce candidates {nter sc, in absence of any statutory rules providing

to the contrary.

16.The Hon'ble High Court of Kerala at Ernakulam, while dealing with

identical issue in the matter of Bharat Sanchar Nigam Limited & others
Vs, Thomas Zacharia and other cpnnected matters, {OP (CAT) -

No.335/2010 (S), decided on 12%h Apri],

| 2012 r[ferring to catena of -
decisions on the subject and also refer

Lo decision of Chandigarh

@®©

Bench as well as Hon'ble Bombay High Court decision (ref@rred above)

with approval, held thus:- |

“To sum up, we declare that \/-j:n. is no rule cntitling an

|
employee of the respondents to claim ervice benefits from

the date of arising vacancy. Scrvice ‘bc cfits can be claimed
only from the date of Jjoining duty. thn ’\ppOH‘ltantb are

2 soaizan
ek
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made from different streams one after anothef, those who

DT T

are subsequently appointed are not entitled to seniority over
those who are appointed earlier So long as no such
condition jis statcd in the earlier appointment order.
Resultantly, we [urther {ind that the applicant before the
tribunal is entitled to have his senijcrity settled in
pursuance of Annexurc-Al promotion order. The review
applicants who were later appointed towards 25% guota
under departmental competitive examination are not
entitled to have their seniority fixed with retrospective effect
against the applicant. The review applicants are not
entitied to claim service benefits from the date of arising of
vacancy. They arc entitled tp count their seniority reckoned
from the date of joining duty in 'the promoted post.” : 5

17.The issue in question has also beén considered and decided by ]
Ernakulam Bench of the Tribunal in O.A. No.702/2009, dccided on
9.7.2010 (P. Ravindran & another Vs. Union of india & others). Negating
similar arguments, as advanced by the applicants in the instant O.A,,
that the respondents having been accommodated against supernumerary ,
_ posts have no right to be assigned seniority from 28.10.98 when they 5

were promoted, it has been held thus:-

“12. The applicants rely on the jlizdgment of Hon'ble High
Court of Kerala reported in ILR 2009 (3) Kerala 155 to
contend that the party regpondents, for having been
aiccommodated against the supernumcrary posts, have no
right to be assigned seniority from 28.10.1998 when they
were promoted. In the said judgment, the Hon'ble High
Court of Kerala held in respect of direct recruits that “Their
' appointments being contrary to law, they can claim only
seniority from the date their turn arose under the direct
recruitment quota.” The party respondents herein were not
appointed for the first time on 28.10.1998, but were
promoted. Their promotion on 28.10.1998 was in
accordance with Recruitment Rules, 1981; it was not
contrary to amy law. The Anneynre A-8 order dated

siass mbeshemnaalin g e oy o e ien iy
i
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11.11.2004 eancelling the protadtion wis quashed by the
Annexure A-10 order of the Hon'ble High Court of Kerala
dated 01.02.2008. Facts of the present case being entirely
different from those in the case reported in ILR 2009
(supra), the reliance on the Rnding in that judgment is -
misplaced and that judgement is not applicable to the party
respondents. The creation of the supernumerary posts
whethcer necessary or viot, whether improper or not does not
affect, just as the promotion of the reapondeﬁts in 1981, the
rights of the applicanty. The focus of the present ©.A., it
appears, is not $0 much on seccuring [the rights of the
applicants as on denying the ,rLghts the respondents

socachow.,” | ( '

Tribunals and Hon'ble High .Courls of Bombay and Kerala, we are of the
opinion that the applicants’ claim for seniorily over and above the private
il

respondents and similarly sitbated persony is without any substance and

|
. & | feiddas o
they cannot claim scrvice bencfits front the dale ol arising vacancy and

the service benefits can be claimed only from .r.h}fe date of joining duty.
The applicants, who were subscquently appointed lowards 25% quota
under the departmental competitive examination, are not entitled to have

their seniority fixed with retrospective effect against the respondents who
with retrospective effect against th 2

. were already promoted and had joined their duties on the promoted posts

cven before the promotiofx_ orders of the applicants w i

i | |
19.The O.A, is accordingly dismissed. No order as lo costs.

| |58

18.0n the basis of aforesaid discussion and following the decisions of the °
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